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I. INTRODUCTION

I would like to start this essay with a simple question: “Should we treat
religion differently?” Many of us have experienced variations of this
question in our daily life. For example, think of a local supermarket that
wants to open on Sunday but cannot either because the law prohibits shops
to open on Sunday,! or because people who work there consider Sunday a
rest day on religious grounds.?> Another example is that of a photographer or
a cake baker who denies services to same-sex couples on the basis of his or
her religious commitments.® Finally, think of a hospital or a detention center
setting where some people refuse to eat pork on religious grounds and some
others refuse to eat any meat because they are vegetarians.*

How should we deal in these cases? Should we, for example,
accommodate both religion and non-religion in the same way? Or should
we make exemptions only for religion? If we single out religion for special
protection, what reasons do we have to do so? Does the special protection
of religion mean that people can use religion to do whatever they want to do,
even if their practices harm others? Does the risk that people could abuse
religion justify singling out religion for restrictions?’

In essence, the question is whether the /aw should treat religion in a
special way because it is religion, either for the purposes of favoring or
disfavoring religion in law.® This is a particular point of concern for the laws
of liberal democracies, meaning countries that to one or another extent
guarantee basic liberties, as opposed to the laws of religious theocracies or
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atheist countries.” Over the recent years, the “specialness” of religion has
been a significant topic in law and religion debates for two reasons. First,
there are academic conversations about why religion has been singled out for
favored treatment in law.® Second, liberal democracies have in some cases
enacted politics of exclusion and religious intolerance that clearly disfavor
religion.’

II. FAVORING RELIGION IN LAW

In the academic conversation on singling out religion for favored
treatment, legal scholars have defended for a long time the argument that we
have the right to free exercise, simply because of the specialness of the
metaphysics of religion.!” Probably the most outspoken and well-known
position advocating this argument is that of Professor Michael McConnell,
who maintained that the liberal state is not able to exclude ultimately the
possibility that religious claims might be true. In Professor McConnell’s
analysis, this means that the transcendental authority of such claims has more
value than the claims of the liberal state.!!

However, in recent years, an increasing number of scholars, such as
Martha Nussbaum,'? Brian Leiter,'> Ronald Dworkin, and Cécile Laborde,'*
have challenged the idea that the law should single out religion because it is
religion for favored treatment. In other words, there has been a shift in
theories of religious freedom from considering religion per se as something
special in law toward understanding the specialness of religion in law in
terms of non-religious values, such as, for example conscience.'’

7. W. CoLE DURHAM, JR. & BRETT G. SCHARFFS, LAW AND RELIGION: NATIONAL,
INTERNATIONAL, AND COMPARATIVE PERSPECTIVES (2010).

8. See generally CECILE LABORDE & AURELIA BARDON, RELIGION IN LIBERAL
POLITICAL PHILOSOPHY (2017).

9. See generally KHALED A. BEYDOUN, AMERICAN ISLAMOPHOBIA (2019); AsmA T.
UDDIN, WHEN ISLAM IS NOT A RELIGION (2019); MARTHA C. NUSSBAUM, THE NEW RELIGIOUS
INTOLERANCE: OVERCOMING THE POLITICS OF FEAR IN AN ANXIOUS AGE (2012) (discussing the
contemporary fear toward religious minorities, particularly the Muslim minority, in the
Western world).

10. RAFAEL DOMINGO, GOD AND THE SECULAR LEGAL SYSTEM 79, 80-82 (2016);
Michael Stokes Paulsen, The Priority of God: A Theory of Religious Liberty, 39 PEPP. L. REV.
1159, 1183 (2013); DAVID NOVAK, IN DEFENSE OF RELIGIOUS LIBERTY 116, 117 (2009); JOHN
H. GARVEY, WHAT ARE FREEDOMS FOR? 57 (1996) (using a transcendental argument to justify
the special legal protection of religion).

11.  Michael W. McConnell, Accommodation of Religion, 1985 Sup. CT. REV. 1, 15-16
(1985).

12.  MARTHA C. NUSSBAUM, LIBERTY OF CONSCIENCE (2008).

13.  BRIAN LEITER, WHY TOLERATE RELIGION? (2013).

14.  RONALD DWORKIN, RELIGION WITHOUT GOD (2013); CECILE LABORDE,
LIBERALISM’S RELIGION (2017).

15.  See generally Sohail Wahedi, Abstraction from the Religious Dimension, 24 BUFF.
HuMm. RTs. L. REV. 1, 35 (2018) (pointing out that liberal theories of religious freedom reject
any sectarian justification of this fundamental right).



48 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 97.4

What these theories have in common is that they reject the idea that
religion should be singled out for a favored treatment in law gua religion.
This rejection challenges the argument that religion is special for purposes
of religious freedom, religious accommodation, and people’s relationship
with religion, in general. It makes a conceptual argument that despite
people’s relationship with religion, for example, there is no reason to single
out religion qua religion for favored treatment in law. These skeptical
theories, rejecting the special protection of religion in law, not only reject the
idea that religion may have some distinctive characteristics, but also re-
describe religion as a non-theistic concept.'®

This approach is often grounded in the idea that the state should be
neutral and should treat human beings equally and appraise their deep
commitments about who they are and how they want to live their lives in a
neutral way. This results in something like “abstraction from the religious
dimension” in the academic discussions on the specialness of religion.!”
Religion is not considered a protection-worthy category in law because of
the metaphysics of religion, but rather because of values and virtues that are
not necessarily religious of nature, such as human conscience.'®

III. DISFAVORING RELIGION IN LAW

Now, how different the situation is regarding the other angle of law and
religion: singling out religion for disfavored treatment in law, where we also
see abstraction from the religious dimension. Here, abstraction is not used
as a concept that informs us as to how normative theories of religious
freedom think about the specialness of religion, but rather to reveal how
religious practices have been repackaged and re-described in non-religious
terms in order to justify far-reaching restrictions upon religion under the
guise of security, state neutrality and societal harmony.!’

It is in light of this “repackaging” through abstraction and the way that
it comes ultimately to be used against religion, that I claim that the rise of
measures singling out religion qua religion for disfavored treatment is
perplexing.® The failure of the judiciary across liberal democracies to
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protect our most sacred freedoms is regrettable, and what is all the more
grievous is that the legislative and executive branches of power tasked with
implementing human rights, including religious human rights, seem to be
quite insensitive toward the promises of “never again.”?!

After all, our history is full of examples of harmful acts against
“unpopular” religious groups, with the systematic extermination of Jews by
the Nazi regime during the Second World War as an indelible blemish in our
recent history.?? It was exactly this evil experience that resulted in the first
big promise of no more religious animus and never again religious
genocide.”® More recently, the experiences of apartheid resulted in a new
ambitious promise: no more racial discrimination.* But despite the clear
and unambiguous goal behind these promises, reality suggests something
else. It is not only the revival of religious intolerance that has become an
undeniable fact over the recent years—it is the emergence of politics of
exclusion and racial segregation that divides the society into “us” and
“them.”?

This unfortunate development is all the more shocking because Western
democracies have for a long time aimed at exporting their achievements in
the area of religious liberty and societal tolerance to other destinations.?®
However, yesterday’s religious tolerance has been replaced by religious
animus and racial discrimination.’” We see this in the infamous travel ban
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ordered by President Trump,”® Oklahoma’s Save our State Amendmen
the French ban on face-covering veils in public,’® and other restrictions that
have effectively singled out religion for disfavored treatment.

IV. CONCLUSION

Although abstraction may help to sever religious practices from their
religious dimension in ways that may be politically palatable in liberal
democracies, there is no justification for strategies that disfavor religious
groups. My main conclusion is that religion should not be singled out for
special treatment qua religion. There should be neither special protection of
religion nor special restrictions on religion in law simply because of religion.
We should protect the liberal tradition of freedom, neutrality and justice for
all.
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